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What would happen if?.....
If you had an accident, became seriously ill and as a result were mentally unable to deal with your affairs?  It would make your every day routine of paying bills, managing a budget and making financial decisions impossible.  People can become unable to manage their own affairs at any stage of life.
If you become incapable of managing your affairs it can be a very difficult time, for you, your family and friends.  From both a practical and financial point of view it makes sense, before that day arrives, to appoint an Attorney using a special legal document called an Enduring Power of Attorney.  This document is often referred to as an “EPA”.

What is an Enduring Power of Attorney?

An Enduring Power of Attorney is a legal document which enables you to grant authority to a named person or persons (your Attorney) to act on your behalf and deal with your property and financial affairs in the event that you become unable to do so.

Subject to certain important conditions and safeguards, it becomes operative if you become incapable of looking after your affairs and it continues in force until death.  By planning ahead and making an EPA you are able to give your instructions whilst you are of sound mind.

You should regard your EPA as an insurance policy against problems which might arise in the future.  If it is never put to use, so much the better. However, once signed it should be stored safely, for example with your Will.  It would then be available in the event that you lost your ability to deal with your own affairs.  No one likes to consider the possibility of their own mental incapacity.  However by signing an EPA you can ensure that your personal welfare and affairs are looked after by one or more persons you have chosen yourself.

What paperwork is involved?

Your Solicitor must prepare and arrange completion of all necessary documents which include:

1 The Enduring Power of Attorney itself which incorporates a full explanation of what is involved.

2 A Statement of Opinion signed by your Solicitor advising that you fully appreciate the effect of the EPA.

3 A Statement of Opinion signed by your Doctor confirming you are in sound mental health.

4 Notices to at least two parties nominated by you, as persons to be notified of your completion of an EPA.

5 Written acceptance by your Attorney of nomination.
What are the problems if there is no EPA?

There are occasions when the lack of an EPA can cause untold distress and expense and create problems which could easily have been avoided.  If you become mentally incapable and have not appointed an Attorney it causes serious practical problems as no one will have authority to deal with your property and assets.  The only solution is for an application to be made a Ward of Court which is complicated and expensive. This will take some months and meanwhile your bills cannot be paid nor can your affairs be looked after.  You would have no opportunity to influence how your financial affairs are conducted or by whom.

An EPA will still give you control of your affairs

An Enduring Power of Attorney does not restrict your right to carry on looking after your own affairs for as long as you are able.  The appointment of an Attorney simply means that there is someone to take over if and when you cannot cope.

When should I give an EPA?

Anyone who is over eighteen years of age and mentally competent can give an EPA.  It is advisable to complete an EPA when making or reviewing your Will.  Accidents and deteriorations in mental health can occur at any time of life.

Who should I choose as my attorney?

You should choose one or more people in whom you have confidence and trust, someone who will be able to deal with your affairs in a business like manner.  That person needs to be over eighteen and not bankrupt when they sign the Enduring Power of Attorney.  When making your choice you should bear in mind the considerable responsibility you will be placing on your Attorney’s shoulders.  If you wish to appoint a member of your family or a friend then it is clearly sensible as well as courteous to ask beforehand if they are willing to act.  You may also want to appoint your Solicitor together with a family member to share the burden.  You can appoint your Solicitor if you don’t have anyone close to rely on.  Basically you can appoint who you like and any number of Attorneys you wish.

What are my Attorney’s powers?

Basically your Attorney can do anything you can unless you have restricted his/her authority specifically in the Enduring Power of Attorney but – 

your Attorney cannot:

· Remake or alter your will

· Make substantial gifts

Apart from these things your Attorney can deal with your property and finances and, if you wish, your personal and medical care as you would if you were so able.
Safeguards?
The EPA only comes into effect when it is registered and this can only happen if you become or are becoming mentally incapable.  Until such time you continue to look after your own affairs as always.  An EPA can contain any restrictions you wish and the powers granted can be tailored to your own requirements.

Before the EPA can be registered and used by your Attorney notice must be given to you and the people you have specified on signing the EPA so that these people are given the opportunity to object.  At the time you sign the EPA your Doctor and Solicitor confirm that you are aware of what you are doing.

Caring for others

If you know someone or find yourself caring for someone who is mentally capable at present but who may loose that capacity it would be sensible for that person to give an EPA.  Generally speaking it is worth planning ahead.  When someone becomes incapable of managing their affairs any longer it can be a difficult time both for them and their family and friends.  From a practical and financial point of view it makes sense for everyone to consider appointing an Attorney under an Enduring Power before a problem arises.  Once somebody has become unable to manage their affairs it is too late to make an EPA.  If you have already made a Will then an Enduring Power of Attorney will compliment this and help reassure both you and your family that you have made detailed plans for the future.

What should I do next?

You will need to consult a specialist Solicitor to get advice. This firm is committed to specialist training and quality service in the area of Wills, Probate and Trusts which include EPAs.  
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